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RECONTEXTUALISATION OF THE SECOND AMENDMENT
AND SUPREME COURT DECISIONS
IN THE NEw York TIMES

Abstract

The Second Amendment to the Constitution of the United States was written
over two centuries ago, but it is yet to find a definitive interpretation. The current
article aims to explore its history by investigating how it has been recontextual-
ised in Supreme Court precedents. A related aim is to underline the historically
contingent nature of discourse through focusing on the phenomenon of recontex-
tualisation. The media representation of the three Supreme Court precedents that
have dealt with the amendment, United States v. Miller, District of Columbia v.
Heller and McDonald v. Chicago, is analysed. Media texts were collected from
The New York Times between 2007 and 2011. The analysis looks at two articles
from that period and includes the single article on the 1939 Miller decision. The
results illustrate how the amendment has acquired new meanings by moving
from one context to another and, thus, given rise to new texts and discourses.
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1. Introduction
1.1. Recontextualisation in discourse

The concept of recontextualisation as used in Critical Discourse Analysis has
been adopted from Bernstein (1996, Fairclough 2006) as a resource for “the de-
tailed specification of time-space disembedding and re-embedding” (Chouliaraki
and Fairclough 1999: 110). Bernstein (1996: 32) states that “as the discourse
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moves from its original site to its new positioning [...], a transformation takes
place. The transformation takes place because every time a discourse moves from
one position to another, there is space in which ideology can play.” The con-
cept of recontextualisation has been used (van Leeuwen 2008, Caldas-Coulthard
2003, Hodges 2008) to analyse the transition of text form one context to another.
With this transition, recontextualisation chains are formed and these function as
filters (van Leeuwen 2008, Fairclough 2005, 2006), adding or subtracting from
the original discourse. These chains are instances of the same text or echoes of it
appearing in related texts in different contexts over time. Thus, recontextualisa-
tion becomes a process of (selective) appropriation and colonisation (Fairclough
2006, Chouliaraki and Fairclough 1999) and a factor in social transformations
which, for Fairclough (2006: 27), “are extensively ‘discourse-led’ in the sense
that it is discourses which change first,” and only then is it possible to enact, in-
culcate or materialise them in social practices.

As recontextualisation can lead to preferred enactments and materialisations,
it is vital to investigate its effect on discourse production. In looking at the social
frameworks that guide recontextualisation, Ehrlich (2007) observes that overarching
cultural frames shape people’s understanding of discourse on a metadiscursive level
and, depending on the frames people have, lead to very different interpretations of
the same situation. Ehrlich (2007) also claims that in the course of recontextualisa-
tion, initial texts are interpreted and certain interpretations by certain (authoritative)
participants come to dominate, potentially forming the official interpretation of an
event. In the struggle over who gets to establish these interpretations, discourse
becomes a central concept, as “it is through discursive interaction that we can
come to ascribe meanings” (Hodges 2008: 485). Hodges (2008: 500) concludes
that by analysing recontextualisation it is possible to “gain a glimpse of the way
socio-political reality is negotiated on the micro-level of social interaction.”

Recontextualisation as a resource of investigating the micro-level negotiation
of meaning and construction of preferred metadiscourses is a broad concept which
requires specific tools for its analysis. Recontextualisation can be viewed on two
levels: “on one level it is the presence in my discourse of the specific words of the
other mixed with my words, as for instance in reported speech; on another level
it is the combination in discourse of different genres — or, we might add, different
discourses” (Chouliaraki and Fairclough 1999: 49). These are the two levels of
intertextuality: manifest intertextuality (Fairclough 2003; applied, for instance,
by Rahm (2006)) and constitutive intertextuality (or interdiscursivity).

Following Kristeva (1986), Fairclough (2001: 233) states that intertextuality
means “the idea that any text is explicitly or implicitly ‘in dialogue with’ other
texts (existing or anticipated) which constitute its ‘intertexts’.” According to Fair-
clough (1999: 102), intertextuality points to “the productivity of texts; to how
texts can transform prior texts and restructure existing conventions |[...] to gener-
ate new ones.” This productivity is not available to everyone: it is socially limited
and depends on power relations (Fairclough 1999). Blommaert (2005) likewise
considers intertextuality inevitable in the sense that writing or saying something
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unavoidably makes use of something that has already been written or said. All
utterances have histories of use and abuse which allows “expressions to acquire
powerful social, cultural, and political effects” (Blommaert 2005: 46).

Blommaert (2005: 46) sees intertextuality in the fact that “whenever we speak
we produce the words of others, we constantly cite and recite expressions, and
recycle meanings that are already available”. This results in all utterances having
histories of (ab)uses which makes “occurrences of discourse [...] intrinsically
historical” (Blommaert 2005: 100). Blommaert sees intertextuality as an abstract
and inevitable process in the production of discourse. In order to analyse spe-
cific texts, he makes a distinction between intertextuality and entextualisation in
which the latter is a process closely connected with intertextuality. Entextualisa-
tion is the natural history of textuality, that is, of how social actors lift texts from
their initial contexts and change them (Silverstein and Urban 1996). Blommaert
defines entextualisation as a

process by means of which discourses are successively or simultaneously
decontextualised and metadiscursively recontextualised, so that they be-
come a new discourse associated to a new context and accompanied by a
particular metadiscourse which provides a sort of ‘preferred reading’ for the
discourse. (Blommaert 2005: 47)

As a tool of analysis, entextualisation points to the specific instances of existing
texts being introduced into a new one, turning “intertextuality into an empirical
research programme” (Blommaert 2005: 47). Entextualisation can be seen in in-
stances where other voices directly enter into a discourse (for example, as direct
quotes in media texts). As such, it is a useful concept in the analysis of news ar-
ticles, focusing on the multitude of voices and opinions and pointing to different
sources included in a media text. For that, and in order to more clearly distinguish
what has been termed both intertextuality and manifest intertextuality from the
other type of intertextuality, interdiscursivity, the article proceeds by adopting the
concept of entextualisation from Blommaert (2005) for the analysis of the direct
inclusion of voices in media texts.

1.2. Second Amendment and its history in the Supreme Court

The Second Amendment (SA) to the Constitution of the United States (ratified
in 1791) has an enigmatic wording: “A well regulated militia, being necessary
to the security of a free state, the right of the people to keep and bear arms, shall
not be infringed” (Woll 1990: 632). This wording resulted from the fact that at
the time the SA was written, the states had varying approaches to gun rights.
Many did not specify the right to bear arms, although most listed the obligation
to participate in the militia (Cornell 2006). The Virginia Declaration of Rights,
for example, talked about a militia, but did not specifically mention a right to bear
arms; whereas Pennsylvania specified the right to bear arms without mentioning
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the militia (U.S. Constitution Online n.d.). In the end, the SA was put into words
that have ever since been the confusing starting point of discussions of gun rights
in the US (Winkler 2007).

The philosophical underpinnings of the right are commonly taken back to Eng-
lish law (Levinson 1989, Williams 2003, Winkler 2007, Doherty 2008) where the
ability and willingness to protect one’s rights and freedoms and being allowed
to have arms for that purpose was the dividing distinction between free men and
slaves (Shalhope 1982). For William Blackstone (n.d.: para. 41), author of the
influential Commentaries on the Law of England (1765), this was an expression
“of the natural right of resistance and self-preservation, when the sanctions of
society and laws are found insufficient to restrain the violence of oppression”.
According to Blackstone (n.d.: para. 41, see also Winkler 2007), this right was
subject to “due restrictions” not an absolute one: the right was reserved to peo-
ple interested in preserving the state, that is, to “responsible citizens” (Shalhope
1982: 602-603) or “peaceable citizens” according to Samuel Adams (Cress 1984:
34, Levinson 1989: 648).

The Supreme Court (SC) of the United States, the highest court in the States,
provides a check and balance on the other branches of government, including
in regulating gun ownership. However, until a few years ago, the only previous
precedent that specifically dealt with the SA, United States v. Miller, dated from
1939 already. Miller began in 1938 with the arrest of Jack Miller and Frank Lay-
ton for the possession of an unregistered sawed-off shotgun that was illegal under
the National Firearms Act (NFA) of 1934 (Frye 2008). After the lower court deci-
sion in favour of Miller and Layton, the case was presented to the SC. In 1939,
the court made a unanimous decision in which Justice McReynolds stated that
“we cannot say that the Second Amendment guarantees the right to keep and bear
such an instrument” (United States v. Miller 1939: para. 3), having in mind a
sawed-off shotgun. Even though the case dealt narrowly with the sawed-off shot-
gun and involved the NFA, it has become interpreted broadly, creating a situation
in which “the anti-gun lobby can claim that it permits reasonable regulation of
firearms. Gun rights advocates say that it supports the right to own military style
weapons” (Brown 2001: para. 22).

In the 20™ century, a number of states and cities enacted gun bans in an attempt
to achieve some control over gun-related crime, but most were soon abolished
(studies and polls over the years have demonstrated people’s general dislike of
aggressive gun control (Kopel 2007)). There were various gun regulations and
policies in effect across the US with no clear opinion on the matter of the SA
from the SC until the justices accepted District of Columbia v. Heller in 2007
and made the meaning of the SA newly topical. Heller concerned the handgun
ban in place in Washington, D.C since 1976 which stated that no new guns would
be allowed, other than the ones already registered by the residents (Kopel 2007,
Winkler 2009). In 2003, the Cato Institute, a libertarian group against gun pro-
hibition, initiated a lawsuit on behalf of a number of residents of the District.
The challenge claimed that the ban was unconstitutional and restricted people’s
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right to defend themselves. Among the original six plaintiffs, Richard Heller was
found to have the strongest stand, having explicitly been denied the right to regis-
ter a gun he had purchased and owned elsewhere. In March, 2007, the U.S. Court
of Appeals for the D.C. Circuit struck down the ban, but both sides agreed that
the justices should revisit the SA and issue a decision (Levy 2007) to guide lower
courts nationwide.

The question whether the SA specifies an individual or collective right was
answered in 2008, when the SC ruled for an individual right that cannot be denied
outright. Still, the debate was long from settled, as the court created more ques-
tions than it answered (Winkler 2009, Poiklik 2011). For one, the justices stated
that the individual right to keep and bear arms is not a universal one and reason-
able restrictions can be established (without specifying how to accomplish this).
An awkward contradiction emerged: “while forcefully declaring an individual
right to keep and bear arms, the Court suggests that nearly all gun control laws
currently on the books are constitutionally permissible” (Winkler 2009: 1561). It
is due to such inconsistencies that Heller turned out to be a symbolic victory with
little direct influence on gun laws; at the very least, questions of judicial review
and the exact nature of allowed regulations remained. Soon, new challenges of
gun laws across the nation appeared.

One such challenge, McDonald v. Chicago, reached the SC in 2009. It ad-
dressed one question left open: the possible incorporation of the SA (and its new-
ly settled individual right reading) against the states. In short, the question was
whether the individual right declared in Heller applied not only to the federal
government but also to states under the Fourteenth Amendment. The section of
the Fourteenth Amendment that reads “No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal protec-
tion of the laws” (Woll 1990: 634—635) provides two avenues (“privileges and
immunities” and “due process of law”) for incorporating laws against the states.

McDonald grew out of Chicago, which had one of the toughest gun laws: it
also disallowed unregistered weapons while making it nearly impossible to reg-
ister one (Denniston 2010). According to gun rights advocates, this made it im-
possible for law-abiding citizens to properly defend themselves while in no way
hindering criminals (Savage 2009). After the trial court ruled in favour of the
city, the case was appealed to the 7" Circuit Court of Appeals which referred to
their lack of authority in deciding the issue (Denniston 2010) and claimed to be
limited by SC precedents from the 19" century which suggested that the SA only
restricted the federal government’s efforts to limit the states’ right to have well-
regulated militias (Levy et al. 2009). This invited the SC to revisit the issue which
it agreed to do in 2009 when it accepted McDonald. In June, 2010, the justices
incorporated the SA against the states on the basis of the due process clause. Sim-
ilarly to Heller, the Supreme Court’s 5 to 4 ruling in McDonald was a symbolic
victory for gun rights advocates, remaining unclear in its practical implications,
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as the court did not specify the standard by which state gun regulations should
be reviewed (Scarola 2010, Winkler 2007). This means that there is uncertainty
in what the decision actually means for the states in terms of regulating gun pos-
session, which will most likely result in further challenges of existing gun laws.

2. Results

The three Supreme Court precedents that directly address the Second Amendment
are United States v. Miller (1939), District of Columbia v. Heller (2008) and McDon-
aldv. Chicago (2010). The analysis focuses on recontextualisation and (preferred)
metadiscourses in news articles that reported the SC deliberation of the cases. For
this, articles from The New York Times, a liberal-leaning daily newspaper, were
collected using the search phrase ‘second amendment’ (a total of 28 articles from
2007-2011, including one news report on the 1939 Miller decision). The corpus
consists of news articles; opinion pieces and editorials have been excluded in
order to keep the focus on media texts that aim to provide a balanced coverage.
Three of the articles analysed in detail below each report one SC decision after
it was handed down, offering an immediate representation of the court opinions
and reactions to the decisions. There are several reasons to investigate the media
representation (especially news articles) of these cases and the eventual decisions:

(a) news articles are an object of study that is varied in voices and points of view,
with multiple recontextualised sources and entextualised voices. Fairclough
(2006: 23), proceeding from Silverstone (1999), sees “media texts as a class of
texts which are specialised for moving resources for meaning-making between
texts, and more abstractly between different social practices, fields, domains and
scales of social life”;

(b) media offers a glimpse into power hierarchies and access into public space,
where some participants are better positioned to voice their opinions, thus, great-
ly influencing whether and which preferred readings are established as the “of-
ficial interpretation”;

(c) the SC as an institution is removed from the people. Although people can visit
the hearings as journalists frequently do, cameras, for instance, are not allowed in
the court room (and the justices conduct most of their deliberation behind closed
doors). This means that their work is mediated for the majority of people.

2.1. Right connected to the militia
The news report on the United States v. Miller decision (The New York Times

1939) is a brief text (the only full article found in The New York Times archives
next to brief statements of the fact that the SC discussed the case) that focuses
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on the narrow legal question debated in Miller (whether Miller and Layton had
the right to own a sawed-off shotgun under the SA). The article is divided into 7
short paragraphs that include 5 instances of entextualisation in the form of direct
quotes, two related to the SA, two to the SC and one to the government.

The SA, which served as the basis for Miller and Layton’s challenge of the
NFA, is entextualised in two instances:

(1) Sawed-off shotguns have not the slightest relation to the constitutional right
of the American people to “keep and bear arms,” as part of a “well regulated
militia,” the Supreme Court unanimously asserted today in an opinion by
Justice McReynolds upholding the validity of the registration sections of the
National Firearms Act.

(2) Attorneys for the two men contended that the registration clauses violated
the Second Amendment of the Constitution reading: “A well regulated mili-
tia, being necessary to the security of a free State, the right of the people to
keep and bear arms, shall not be infringed.”

Section 1 recontextualises the SA within the limited framework of the case by
segmenting it and constructing a new sentence around the segments, whereas 2
cites the amendment entirely (this is almost invariably done in articles reporting
on SA cases). Legal discourse is also introduced through quotes from Justice
McReynolds’ verbal statement:

(3) But today Justice McReynolds drawled from the bench: “We construe the
amendment as having relation to military service and we are unable to say
that a sawed-off shotgun has any relation to the militia.”

and from the court’s written opinion:

(4) And in his written opinion, he said: “Certainly is it not within judicial notice
that this weapon is any part of the ordinary military equipment or that its use
could contribute to the common defense.”

In this instance, the unanimous decision is cast as McReynolds’s opinion which
glosses over the fact that there were seven other justices involved in making the
decision — a fact that plays a significant role in the other precedents.

Following the section that cites the court opinion, the article continues to con-
nect the discussion of gun rights with the militia and gun control. It states that
“Government officials felt, today, however, that the McReynolds decision had
given them a new instrument with which to fight bank robbers, gangsters and oth-
er criminals, whose favourite arm is the sawed-off shotgun.” Thus, the decision is
firmly connected to the right to own a certain type of weapon and the amendment
is cast as the basis on which such decisions can be made. This is because the case
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concerned criminals and illegal weapons — a context which greatly shaped the
discourse space of the 1939 article. In other words, the preferred metadiscursive
recontextualisation of the decision and the SA focus on gun control and are based
on the militia clause in the amendment. The discussion of constitutional rights is
less relevant than that of fighting criminals and illegal weapons; a result of the
fact that the concern (dominant discourse) in the society at the time was limiting
criminals’ access to weapons.

2.2. Right of the individual

The District of Columbia v. Heller decision was expected to be “the highest-
profile case on the Court’s docket” (Gura 2007: para. 7). The New York Times
published an article on it the day after the decision was announced on June 26,
2008 (Greenhouse 2008). The article is approximately six times the length of the
1939 article, dealing in detail with the court case and the justices’ deliberation. It
includes numerous entextualisations that are attributable to various participants.
Compared to the Miller article, it is more difficult to separate the individual in-
stances as the same source is often worked into several (consecutive) paragraphs
and done so in a fragmented manner.

The full SA is entextualised once in connection to Justice John Paul Stevens
opposing the majority opinion:

(5) Justice Stevens said the majority opinion was based on “a strained and un-
persuasive reading” of the text of the Second Amendment, which provides:
A well regulated militia, being necessary to the security of a free state, the
right of the people to keep and bear arms, shall not be infringed.

In another instance, the SA is integrated into the text in fragments:

(6) The court rejected the view that the Second Amendment’s “right of the peo-
ple to keep and bear arms” applied to gun ownership only in connection with
service in the “well regulated militia” to which the amendment refers.

Here, the SA is entextualised within a specific metadiscourse: it is set in the con-
text of the Supreme Court (or at least the majority) rejecting part of it as the
defining element in its application and, instead, deciding to proceed with the in-
dividual reading of the right.

The decision made is considered remarkable in the court’s history and “most
important in his 22 years on the court” for Justice Scalia who wrote the majority
opinion. The article allows Justice Scalia to position himself and the majority
as the guardians of the SA, keeping the sacred text alive despite attempts to pri-
oritise contemporary concerns over the spread of guns (a portion of the majority
opinion is entextualised: “the enshrinement of constitutional rights necessarily
takes certain policy choices off the table /.../ It is not the role of this court to pro-
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nounce the Second Amendment extinct”). In doing this, however, the majority
arrives at an uneasy compromise as they still accept that this right has limitations:

(7) “Nothing in our opinion,:” [Scalia] [...] said, ‘’should be taken to cast doubt

on longstanding prohibitions on the possession of firearms by felons and the
mentally ill, or laws forbidding the carrying of firearms in sensitive places
such as schools and government buildings, or laws imposing conditions and
qualifications on the commercial sale of arms.”
The opinion also said prohibitions on carrying concealed weapons would
be upheld and suggested somewhat less explicitly that the right to personal
possession did not apply to “dangerous and unusual weapons” that are not
typically used for self-defense or recreation.

The decision is placed into a metadiscourse that expresses doubts about the clar-
ity of the opinion; a doubt decidedly not present in the Miller article. Another
difference is the entextualisation of the minority opinion. The unanimous Miller
decision gave no cause for this, but this representation makes extensive use of the
minority opinion as a point of contrast to the majority:

®) Justice John Paul Stevens took vigorous issue with Justice Scalia’s asser-
tion that it was the Second Amendment that had enshrined the individual
right to own a gun. Rather, it was “today’s law-changing decision” that
bestowed the right and created “a dramatic upheaval in the law”

The minority opinion is primarily reported as contesting the Heller departure
from what the SA has traditionally been read to mean (especially after Miller).

Next to the SA and the justices’ opinions, there are participants from the politi-
cal realm. President Bush and his administration welcome the decision in a state-
ment that is shortly entextualised. The article also cites the candidates of the 2008
presidential campaign, John McCain and Barack Obama. The article terms Mc-
Cain’s opinion a “more full-throated support” whereas Obama offered “a more
guarded statement.” This difference falls in line with the ideological division be-
tween Democrats and Republicans on gun rights: the latter are historically more
outspoken supporters of individual gun rights. The candidates are removed from
deciding the scope of the SA but, as people running for the most influential office
in the US, their views on the topical matter of gun rights interest the public and
are included in the media representation of the court case and of gun rights.

The Heller decision drew considerable attention from the media and the pub-
lic. The decision was welcomed by gun rights advocates and criticised by gun
control supporters. The report on the decision in The New York Times focuses on
the opposition within the court with additional voices being included from the
administration and the then presidential candidates. The article clearly conveys
doubts about the decision made and points to ideological divisions inside the
court and in the political realm more broadly.
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2.3. Right of the individual on the state level

The news article on McDonald v. Chicago by Adam Liptak was published a day
after the decision was announced. It is two thirds of the length of the 2008 article
and atypical among the articles from 2007-2011 as it does not specifically entex-
tualise the SA nor include a lengthy discussion of what it might have meant for
its authors or should mean today. The SA is mentioned in a context where it is
already interpreted to have a specific and settled scope:

(9) The Second Amendment’s guarantee of an individual right to bear arms ap-
plies to state and local gun control laws, the Supreme Court ruled Monday
in a 5-to-4 decision. (emphasis added)

The article covers the majority decision and the dissent to it. The decision was
made 5 to 4; with Justice Samuel Alito writing the majority opinion. Differently
from the Miller and Heller articles, this article reports the fact that there were
further divisions among the justices both inside the majority and minority (the
justices in the majority agreed on the end result but differed on the best reasoning
to arrive there). This is one of the reasons why the Fourteenth Amendment, the
basis of incorporating the SA against the states, is more strongly represented in
the article, as it is namely the application of its sections that the majority disa-
greed on. The Fourteenth Amendment is entextualised in a fragmented manner:

(10) They argued that the court should rely not on the due process clause but on
the 14th Amendment’s “privileges or immunities” clause, which says that
“no state shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States.”

The ‘they’ who suggest what the justices should do are constitutional scholars
whose presence in the article is a new development compared to the two previ-
ous articles (the Heller article made a reference to Robert Levy, a lawyer and
senior fellow at the Cato Institute, but no constitutional scholars were cited). The
scholars mentioned are not identified beyond the references “many constitutional
scholars” and “they” and their opinions are not specifically quoted. This mar-
ginalises their opinion as no detailed entextualisations can be attributed to any
specific individual or group. Thus, the scholars do appear in the discourse space
and seem to have some right to comment on what the SC should do but are left
anonymous in the metadiscourse of the article.

Another source of authority is previous precedent, but instead of Miller that
was cited when Heller was reported, this article makes references to Heller as
the precedent that is closest in history and, more importantly, serves as the direct
motivation for McDonald:

(11) The ruling came almost exactly two years after the court first ruled that the
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Second Amendment protects an individual right to own guns in District of
Columbia v. Heller, another 5-to-4 decision.

But the Heller case addressed only federal laws; it left open the question of
whether Second Amendment rights protect gun owners from overreaching
by state and local governments.

The article positions McDonald in a direct relationship with Heller, also com-
menting on how the court was then similarly divided into two opposing sides.
The second paragraph in 10 states that Heller created a situation in which new
challenges were likely. This means that McDonald is the aftermath of Heller but,
disappointingly for many interested parties, it remained almost as vague as Hel-
ler:

(12) The ruling is an enormous symbolic victory for supporters of gun rights,
but its short-term practical effect is unclear. As in the Heller decision, the
justices left for another day just what kinds of gun control laws can be rec-
onciled with Second Amendment protection. The majority said little more
than that there is a right to keep handguns in the home for self-defense.

This is a source of frustration for the single representative of the political realm in
the article — Richard Daley, Mayor of Chicago, who voices his opinion in a fully
entextualised section and in a fragment included into the metadiscourse of the
article. Differently from the 2008 election year, the presidential candidates are no
longer present nor is President Obama sought out for commentary.

The metadiscourse established inevitably provides commentary for the court
decision and its implications and this commentary contextualises the decision as
something inadequate in settling the concerns left after Heller. This impression
is strengthened by the inclusion of the voices of constitutional scholars in oppo-
sition to the majority opinion. The article allots considerable space to outlining
the divisions inside the court, entextualising the divisive majority and minority
opinions. With the added disapproval from the Mayor of Chicago, the preferred
metadiscourse set up is one of dissatisfaction and, also, one that constructs the
court as engulfed in an ideological battle rather than providing sufficient judicial
guidelines.

3. Discussion

The SA has an interesting history in terms of the discursive construction of its
meaning and application. On the one hand, the complications in its continuous
interpretation have been connected to its wording, on the other, to its previous
interpretations and applications. The present paper has traced its representation
in The New York Times in the context of three Supreme Court precedents and has
focused on the notion of recontextualisation in discourse.
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The Miller decision of 1939 was made in a time when the question of the
meaning and scope of the SA was not challenged, yet within the recontextualisa-
tion chain forming the history of the SA, the Miller case has caused confusion
due to being somewhat open-ended: Miller and Layton could have pursued the
issue in an attempt to show that a sawed-off shotgun actually had something to
do with militia service, but never did so (neither actually appeared before the
SC and Miller was killed before he could continue with the legal process even if
he had wished to). The court decision has been interpreted to support both gun
rights and gun control advocates, thus, resisting the establishment of a preferred
metadiscourse. The Miller article is a straightforward report in which the SA is
entextualised in a manner that has little to do with debating its philosophical un-
derpinnings or its application on different government levels. Thus, the article is
strongly oriented towards the social concerns of the day through which the case
and its media representation are filtered.

The Heller decision of 2008 is strongly informed and influenced by the confu-
sion created by Miller with time being an additional factor: the fact that Miller
was decided 70 years ago increasingly created a need for an up-to-date interpre-
tation of the SA (a point also made in The New York Times article). It is apparent
from the majority opinion that the justices continue to worry about public safety,
as they did in 1939, and still allow for reasonable regulations. However, this no
longer has specifically to do with the militia and the decision establishes the in-
dividual right as the correct reading of the SA. The Heller article sees extensive
treatment of both the majority and minority opinions in which the justices (and
The New York Times) focus on the linguistic and historical meaning and scope of
the SA. The justices also discuss the meaning and relevance of Miller which the
article mentions as the existing precedent (without specifically quoting it).

Much of the difference between Heller and Miller has to do with the different
question that Heller presented to the SC, making it impossible to sidestep the ques-
tion of the meaning of the amendment. In terms of preferred metadiscourses, the
justices who prefer the individual reading outnumber those in favour of the collec-
tive reading. This becomes part of the judicial history of the SA and is reported as
such in the article. After Heller, it would be impossible to proceed without making
references to it, one reason for this being that its practical implications were left
unspecified which made new challenges of gun laws almost certain (by January,
2009 Winkler (2009) accounts over 75 such cases that were decided by lower
federal courts with none striking down a gun law on the grounds of Heller). This
gave direct rise to the next SC case: McDonald v. Chicago which is, thus, not only
an instance in which the SA and previous court precedents are recontextualised.
Instead, its very existence is based on Heller, that is, it is an instance where the
discourse of Heller is specifically enacted. If it had not been for the majority in
Heller wanting to have an individual rights reading without sacrificing gun regula-
tions, the McDonald challenge would have been unlikely. By the time McDonald
was decided, the reading of the SA was already established. This explains why it
was not specifically entextualised in the McDonald article. Instead of the SA, the
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Fourteenth Amendment is more explicitly entextualised as the basis for extending
the SA and incorporating it against the states.

The three Supreme Court precedents related to the Second Amendment and their
reports in The New York Times illustrate how the same text, when entextualised in
different contexts, can be interpreted in very different ways; and how recontextuali-
sation, while making use of discourse previously produced (as, for example, Heller
recontextualised Miller), can also serve as a starting point for the creation of new
discourse (as Heller gave rise to McDonald). Much of the difference in interpret-
ing the SA has to do with the historical and social context of the Supreme Court
precedents as well as with the ideological divisions on the court. It is the justices
that have the authority to answer the questions related to the SA and, through that,
prescribe enactments of discourse (that is, a new socio-political reality for lower
courts and for the US as such). The ideological division on the SC was not as ap-
parent in Miller (where the decision that criminals had no right to use a sawed-off
shotgun was unanimous) as it was in Heller and McDonald. The latter decisions
were made by a 5 to 4 majority which means that the result was up to a single
vote on the court. This might explain why both the Heller and McDonald articles
devote considerable space to detailing the divisions on the court as well as inside
the majority and minority opinions. From the perspective of discourse analysis,
this is a fascinating instance of authoritative participants reshaping discourse space.
The history of the SA is a history of recontextualisation: from its English roots to
its enigmatic wording, from its enigmatic wording to its contradictory readings
and interpretations — the Second Amendment illustrates how ideology and social
circumstance can affect the creation of (authoritative) discourse that will, in turn,
lead to new enactments and materialisations, potentially leading to new preferred
discourses that stand in opposition to the previous interpretations of the same text.
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